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Maryland Offset Policy 
Baltimore County Department of Environmental 

Protection and Sustainability (EPS) 
Comments 

September 13, 2012 
 

Offset Policy Synopsis: 
 Require all new development to offset post-development stormwater, septic 

system, and increase vehicle travel loads based on nitrogen.  This is based on the 
total site nitrogen load, minus the installation of ESD stormwater practices and 
any installation of denitrifying On-site Sewage Disposal Systems (OSDS).  

 Redevelopment (>40% Impervious cover) is required to meet the increase in 
nitrogen attributable to vehicle travel loads only. 

 Require offsets for sanitary sewer system loads if the development results in an 
increase in nitrogen above their cap. 

 Use nutrient trading as the mechanism for meeting offset requirements. 

Baltimore County EPS Offset Policy Guiding Principles 
 Offsets options need to be expanded with urban type offsets as first choice before 

default to agricultural offsets or fee-in-lieu. 

 Offsets need to be implemented on-site and in the same watershed to the extent 
possible. 

 The offset policy needs to support local redevelopment/revitalization efforts. 

 The offset policy should not make it more costly for local governments to meet 
their pollutant load reductions. 

General Comments: 

The policy should limit the use of offset exchanges between new development and 
agriculture.  While the major objective of offsets is to ensure no increase in pollutant 
loads from new development, the policy needs to consider other State and local 
objectives such as Smart Growth and PlanMaryland.  This can best be achieved by 
assuring that the offsets will be accomplished to the extent possible through the 
implementation of urban offset credits, both on-site and off-site as detailed below.  
Additionally, the permanence of exchanges between new development and agricultural 
uses are probably the least efficient exchange considering program costs, monitoring and 
enforcement.  

The current draft approach does not use any incentives or disincentives to achieve the 
overall goal of offsetting the increase in loads from future development, with the 
exception of redevelopment of sites with >40% impervious cover.  While this has the 
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advantage of simplicity, it may have the effect of discouraging development growth in 
areas were the local jurisdictions and state would want that growth to occur.  Incentives 
to maintain more forest on-site or provide additional treatment by capturing off-site 
drainage should be included. 

The policy needs to provide many more alternatives for meeting the offsets that will be 
required for new development.  Relying solely on the nutrient trading policy now in 
existence is overly restrictive and could have the effect of degrading local water quality at 
the expense of meeting the overall intent of the offset policy to allow no increases in 
nutrient and sediment loads to the Bay from future development.  Additional offset 
options need to be explored and included in the overall policy.   

The calculation of the offset credits required for the stormwater portion of the nitrogen 
load should be based on using forest as the baseline load.  Forest is the natural land cover 
in the Chesapeake Bay watershed; achieving forest-loading rates for nitrogen, 
phosphorus, and sediment should result in meeting water quality standards.  The current 
proposed method of calculating the stormwater offset credits required would hold new 
development to a higher standard than is being required for other sectors. 

 If the pre-development land use is urban, then by addressing a 100% of the nitrogen load 
associated with that acreage, there is a decrease in the load calculated by the Chesapeake 
Bay Watershed Model.  The credit should go to the local jurisdiction in which the 
development takes place.  The location of development is in part dependent on the land 
use policies and zoning of the local jurisdiction.  Providing credit to the local jurisdiction 
provides an incentive to develop land use policies that focus future development in 
already developed areas (redevelopment and revitalization).  

While the calculation of the offset nitrogen credits needed is fairly clear-cut; there is 
currently no way to estimate the cost of complying with the offset policy; making it 
difficult for developers and their funding sources to determine whether any particular 
development is financially feasible.  This can be rectified by establishing a floor for the 
minimum value of an offset credit and by establishing the fee-in-lieu value, thereby 
providing a range of possible costs for meeting the offset.  The free market will determine 
the cost of the actual cost of an offset credit within the range established.  The fee-in-lieu 
must be adequate to meet the necessary offset and not act as a disincentive to seek actual 
offsets. The fee-in-lieu presents a practical problem since that may be the preferred 
choice and actual implemented offsets will not occur. This leaves government to 
implement the offsets.  A very limited fee-in-lieu with difficult to reach hardship criteria 
should be developed.  The fee-in-lieu needs to include the design and construction costs 
for the more expensive retrofits (the less costly retrofits are needed for local jurisdictions 
to meet their reduction allocations), staff costs for project management, inspection, and 
future maintenance.  It should also include land acquisition costs, as existing public land 
will be used by local government as restoration project sites for meeting the local 
government reduction allocations. 

Water quality nutrient trading programs are relatively new and have a spotty track record.  
In addition, there is a difference of opinion on the legality of nutrient trading programs.  
Water quality nutrient trading programs are based on the more successful carbon trading 
programs for air pollution.  There is a difference between the programs in that air sheds 
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are large and relatively well mixed, so where the carbon is reduced is less of a factor than 
the total amount of carbon reduced.  In water quality nutrient trading the impacts 
associated with development, the impacts are more local in nature.  In an ideal world, 
these impacts would be mitigated in close proximity to maintain water quality in the local 
stream.  In structuring the offset policy these local impacts need to be considered.  

Specific Comments: 
The State has asked for comments on the Accounting for Growth Policy and specifically 
asks for input based on the categories, in bold, below.   

Alternative Approaches: 

Under alternative approaches we have included both alternatives for calculating the 
amount of offset needed and alternatives to achieving the offset. 

Alternatives for calculating the amount of offset needed:   

The current proposed method for determining the amount of offset needed is based on the 
post development load and whether the site is new development or redevelopment as 
defined by the 2007 Stormwater Act (ie. >40% impervious cover).   

Forest Preservation Incentive:  By using the full post development load, including the 
forest load as part of the calculation for the amount of offset needed, the draft policy 
provides no incentives for maintaining existing forest.  In order to correct for this, the 
policy could be changed to allow the forest load to be subtracted from the total 
development load.  Alternatively, by using forest as the baseline load for the project site 
as detailed above, any forest remaining on site will automatically require no offset in the 
stormwater calculations. 

Community Revitalization Incentive:  By treating all development that does not meet 
the 2007 Stormwater Act definition of redevelopment (ie. >40% impervious cover) as 
new development the draft offset policy provides a disincentive to developing urban sites 
that already have a significant amount of impervious cover, but are below the threshold 
for of the redevelopment definition.  These sites should already be classified as urban 
pervious and urban impervious in the Chesapeake Bay Watershed Model because they do 
have a significant amount of impervious cover.  The disincentive is due to the greater 
difficulty and cost in developing an already developed site (gray field) compared to a 
green field site.  If the developer has two options, one green field and one gray field and 
they both would have the same offset amount, then the green field development could 
yield more profit for the developer due to the differential costs of development between 
the two sites. 

This disincentive could be corrected by providing a scaling of the amount of offset 
required based on the amount of existing impervious.  A cutoff of 20% impervious cover 
could be used where any development below that level would have to provide the full 
calculated offset amount, but sites above 20% impervious would be scaled to less than 
the full offset amount.  A simple formula would be to subtract 5% from the required 
offset for predevelopment impervious cover over 20% for each percentage point over 
20%.  The calculation would be: 

Percent of Offset Owed = 100% - ((Pre-development impervious percentage – 20) * 2.5) 
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This can be used either as a continuous formula, or the pre-development impervious 
percentage can be required to round down to the next whole percentage point.  The 
adjustment to the offset owed would only apply to the stormwater portion of the 
calculations.  Some sample results of the formula: 

  Predevelopment Impervious % Calculated % Offset Owed 

    25%     87.5% 

    30%     75% 

    35%     62.5% 

    39%     47.5% 

Alternatives to Achieving the Offset: 

The proposed method for achieving the offsets is to use the Maryland Nutrient Trading 
Program.  This program is designed to provide offset credits for agricultural practices that 
exceed the baseline reductions needed to meet the Chesapeake Bay TMDL.  Currently, 
there are sufficient credits to accommodate 92 homes statewide based on the examples 
provided in the spreadsheet and the number of credits registered in the Maryland Nutrient 
Trading Program.  This trading program is broken down into three basins (see comments 
below on trading geographies).  There is no incentive provided for the developer to 
address the offsets on-site if possible or to treat off site pollutant loads, or for the 
development of urban credits for trading. 

On-Site Offset Credits:  There are a number of ways that on-site credits could be 
developed.  If the developer afforests a portion of the site beyond the requirements of the 
Forest Conservation Act this should be allowed as an on-site offset credit.  This is 
different than the preservation of existing forest discussed above.  The portion the site 
that is to be reforested would count as pervious urban in determining the amount of offset 
needed, but the reforestation could be used to help meet the offset.  This should only 
count if it exceeds the requirements of the Forest Conservation Act or any local 
requirements.  

An additional on-site credit could be achieved through restoring a stream segment 
associated with the property if it is in need of restoration.  This is a more complicated  
approach, because it would require expertise on the local level on stream restoration 
practices and how a particular site fits into the overall stream restoration approach in the 
local jurisdiction.  If the stream and buffer system are to remain in private ownership, 
then this may not conflict with the local jurisdiction needs to meet load reduction 
requirements.  Due to cost and level of expertise needed, this may not be a viable 
option for many developers.  

Off-Site Offset Credits:  In many cases due to the natural flow of water a development 
site may be able to capture offsite drainage and provide stormwater management for an 
untreated offsite drainage area.  Many of the existing facilities capture off-site drainage.  
Depending on the amount of offsite runoff captured and the treatment applied, there 
could be a calculation of the pounds of nitrogen removed.  

Additional Offset Credits:  Since the current Nutrient Trading Program will probably 
not provide sufficient credits to offset development, particularly if the program attempts 
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to keep the credits within the same jurisdiction (see trading geographies below) additional 
credit programs should be explored.  These could include: 

Redevelopment Offset Credits:  In order to encourage redevelopment to provide more 
water quality treatment than the minimum required, redevelopment offset credits could be 
calculated and used to offset development elsewhere.  If a redevelopment project 
provides additional treatment for on-site or off-site stormwater management, the 
additional nitrogen reductions could be calculated and entered into either the existing 
nutrient trading program or a registry could be established.  By establishing this credit, 
redevelopment may become more financially feasible and thereby result in an increase in 
redevelopment and further water quality improvements.  

Septic Upgrade Credits:  A registry could be established where private residential 
property owners could make their On-site Sewage Disposal Systems available for 
upgrade.  A developer could then meet his obligation by upgrading OSDS on private 
property.  This would have to be coordinated with the local governments that have 
nitrogen reduction allocations associated with OSDS, to assure that they will be able to 
achieve their reductions.   

Sanitary Sewer Connection Credits:  If in the process of extending sewer to the 
development it is possible to connect existing OSDS to the sanitary sewer system, a 
credit system could be established.  The credit would be based on the developer paying 
the cost of the connection of the existing OSDS and the differential between the nitrogen 
loading from the OSDS versus the nitrogen loading from the WWTP.   

Modifications to the Nutrient Trading Program (Establish a Minimum Amount per 
Credit):  Urban offset credits should be used prior to using agricultural offset credits or 
defaulting to fee-in-lieu.  The current draft policy proposes using the agriculture trading 
mechanism as the sole source of credits.  There are currently insufficient credits in the 
nutrient trading system to supply the credits that would be needed.  There are only 
sufficient credits to provide an offset for approximately 92 homes statewide.  In order to 
address the current uncertainty in the cost of offsets that affects both the farmer willing to 
post his credits and the developer trying to determine the financial feasibility of a 
development, a cost floor should be established on the cost of a credit.  This will allow 
the farmer to determine the minimum amount that he will receive for his credits and 
allow the developer to frame his cost analysis based on this floor and the ultimate fee-in-
lieu that he could default to if there are insufficient credits to offset his development.  The 
fee-in-lieu should be set at a rate that covers the more costly stormwater retrofits, along 
with an additional amount to cover the staffing for project oversight, inspection, and  
maintenance; and land acquisition costs.  The local jurisdictions will need all of the lower 
cost retrofits to meet local stormwater pollutant reduction allocations.  On-site credits and 
urban offsite credits should be required and only if loads are not adequately reduced 
should off-site agricultural credit offsets be allowed with a floor.   

Roles for:  Local Governments, Aggregators, Brokers: 

The local government will likely play a crucial role in the implementation of the offset 
policy.  Since the offset will be tied to the local development process, the state would 
either have to coordinate with each local jurisdiction on timing and approval of offsets 
and the timing and approval of issuing permits.  This could result in delays for developers 
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that are costly, or could result in projects going forward that do not have adequate offsets 
approved.  By delegating authority for implementing the offset policy to the local 
jurisdictions, the process can more easily be crafted to fit with the local development 
process.  This becomes critical if on-site offset credits are included in the policy.  This 
could result in changes in the development plan that would need local review and 
approval. For that portion of the offset policy that would deal in nutrient trading, 
aggregators to represent the farmers and brokers to represent the development interest 
would help smooth the process and avoid one-on-one dealing of developers with 
individual farmers.  Since these aggregators and brokers would be doing this for a living, 
then the process, including preparation of legal documents, and development of long-
term easements for recordation in the land records to ensure permanent protection of 
offsets would be addressed more efficiently. 

Aggregators and brokers should be licensed and subject to periodic audits by the state.  
They potentially should be considered as the responsible parties to ensure offsets over the 
long term.  

Using Nitrogen and Not Phosphorus or Sediment: 

While nitrogen can serve as the primary credit for calculating offset transactions, there 
needs to be a separate calculation for phosphorus and sediment for those local watersheds 
that have either phosphorus or sediment or both TMDLs.  Nitrogen will work well 
enough for meeting the Bay TMDL where it has been shown that meeting the nitrogen 
reductions will exceed the phosphorus and sediment reduction allocations, but local 
TMDLs may have higher phosphorus and/or sediment reductions compared to the those 
for the Bay.  In that case, phosphorus and sediment credits should also be calculated and 
if they exceed the requirement for nitrogen, then those credits should be substituted for 
the nitrogen credit.  In order to keep the accounting system simple, a back calculation of a 
nitrogen credit could be done.  

Effective Date: 

January 1, 2014   

However, a grandfathering timeframe needs to be developed, as has been done for other 
environmental regulations.    

Calculating the stormwater load, including circumstances where the 
development treats a quantity of stormwater different from that 
required by the stormwater regulations: 

See above on alternative approaches.  For those development projects that do not provide 
full compliance with the stormwater regulations, then the additional nitrogen load offset 
needs should be calculated.  Since review of stormwater associated with development is 
under the review of the local government, this provides another argument for delegating 
the offset policy to local governments.  

Trading Geographies: 

Location of Offset in Relation to Impact:  The trading geographies need to be refined.  
The current geography only has three basins in the entire state.  Before going to trading, 
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an attempt needs to be made to meet the offset reductions on-site, either by additional on-
site practices or capturing off-site drainage and treating it on-site as detailed above.  
Within the geographies below, urban credits that are available should be utilized prior to 
going to the agricultural credits.  The following order of geographies should be followed: 

 On-site offset credits 

 Within the same 12 digit watershed in the same county 

 Within the same 12 digit watershed in an adjacent county. 

 Within the same 8-digit watershed in the same county. 

 Within the same 8-digit watershed in an adjacent county. 

 Within the same 6-digit basin the same county 

 Within the same 6-digit basin in an adjacent count. 

 Within the same basin as the development activity based on the current 3 basin 
trading system. 

 Within any of the basins in the state. 

 If no credits are available through any of the above, then the project can default to 
a fee-in-lieu.  There are two options for the fee-in-lieu; local stormwater projects 
or use the money generated for enhanced dredging behind the Conowingo dam.  
Refer to discussion below under uses of fees-in-lieu.  

This sequence of trading geographies will, to the extent feasible, keep the offsets as close 
to the impacts as possible. 

Delivery Ratios:  Trading geographies also has implications for meeting the Bay TMDL 
given the different delivery ratios of nutrients and sediments to the Bay.  The offset 
requirements are calculated using Edge-of-Stream nitrogen loads.  Depending on the 
location of the development, there will be a differential delivery of nitrogen to the Bay.  
Delivery is affected by both distance from the Bay and the presence of Reservoirs that 
provide water quality treatment and reduced volumes of water delivered downstream.  If 
the development is in a watershed that borders the Bay, there will be 100% delivery and 
there is no difference between the EOS load and the delivery load.  In an extreme case, 
such as, the Liberty Reservoir watershed, there is no delivery to the Bay.  Each 
Chesapeake Bay Watershed Model land/river segment has its own unique delivery ratio 
to the bay.  If the credits are within the same land/river segment, then a 1:1 purchase of 
the credits will result in the no increase of nitrogen loads to the Bay.  If the development 
is in a watershed with a 100% delivery to the Bay and the credits are purchased in a 
location that has a reduced delivery to the Bay or vice versa, then the credits should be 
scaled to result in no increase in the Bay.   

Verification and Recording of Offsets and Trades: 

Verification of offsets under the draft policy would fall to the Maryland Department of 
Agriculture to verify that the individual farms meet the baseline criteria and the 
additional agricultural practices are in place and the amount of credit available.  Similarly 
the trades would need to be verified by the State through the existing Nutrient Trading 
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Program through a mechanism that would require the submittal of the necessary legal 
documentation.  

If additional offset credit mechanisms are developed, such as, for redevelopment 
stormwater treatment in excess of the requirements or septic system upgrades, these 
should be included in the Nutrient Trading Program.  This will provide transparency.  
The local jurisdiction that reviews the stormwater plans for development or oversees the 
installation of enhanced OSDS should provide the verification of the credits, but the 
mechanism for submitting the necessary legal documentation should remain the same. 

If offset credits are being provided on-site through any of the mechanisms detailed above, 
the verification should rest with the local government with periodic audits by the State. 
Perhaps a private inspector could verify compliance. These inspectors would be certified 
by the local government and would inspect and verify based on a schedule (every three 
years). 

Ensuring Offsets are Permanent: 

Offsets should be recorded in the land records for the property that is providing the offset, 
although the cost for recordation should fall to the developer.  This will assure that the 
location of the offset is permanent.  However, depending on the type of BMP providing 
the offset, the offset may not be permanent.  For example, and agricultural riparian buffer 
providing an offset may be subject to stream erosion from a major storm anytime after it 
is installed and credits are given.  The land may at that time be under different ownership.  
It needs to be determined who will be responsible for maintaining the long-term 
functioning of the offset credit.  In the case presented, the original owner of the farm 
received the payment for the offset credit; the developer has turned over the rights of the 
subdivision (open space, etc.) to a homeowners association and is long gone.  Who would 
be responsible for replacing the offset, the current owner of the land, the homeowners 
association, aggregator, the broker?  Would this be detailed in the legal agreements and 
placed in the land records?  Since the offset has to be in place prior to the development 
taking place the legal documents will be between the developer and who? The broker, the 
aggregator?  This part of the policy needs to be carefully considered to make the policy 
workable in the future. Private inspection with government oversight as described above 

Perhaps the aggregators and brokers should be bonded and held ultimately responsible for 
ensuring the offsets. 

Land Preservation:  Preference should be given to lands that are under a preservation 
easement.  This will ensure that not only will the offset area be protected, but the 
surrounding agricultural operations and/or forest cover will be preserved as well.  These 
preservation easements are subject to inspection already. 

Uses of fees-in-lieu: 

Fees-in-lieu should be established for the more costly retrofits and cover the cost of 
design and installation, staff time for project management, and initial operation and 
maintenance for a 30-year lifespan of the project. 

The fees-in-lieu could alternately be used to cover some of the cost of dredging behind 
the Conowingo Dam.  The maintenance dredging to maintain the existing capture volume 
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is estimated to be $58 million annually.  If not addressed the increased nutrient and 
sediment pollution coming over the dam will increase in future years and set the Bay 
restoration back.  The fees-in-lieu could be used for additional capacity development for 
dredging beyond the maintenance dredging.  In other words, the maintenance dredging 
needs to come from another source, but the fee-in-lieu funds could provide the additional 
capacity that is needed to accommodate additional loads from larger storms. 

Fees-in-lieu should be discouraged as a last resort when on-site, off-site offsets do not 
work. This should not be the easy way out. Setting fees high enough would discourage 
this as the offset of choice. 

 



Maryland Offset Regulations 
Baltimore County Department of Environmental 

Protection and Sustainability (EPS) 
Comments 

September 21, 2012 
 
General Comments: 

 See Baltimore County EPS comments on the Offset Policy document. 

 The issue of location of the offsets does not appear in these regulations.  It is important 
that the offsets be in close proximity to where the impact is occurring (see Offset 
Policy Comments – Offset Geographies). 

 There are no requirements that offsets be tied to local TMDLs that may be based on 
phosphorus or sediment.   

 While fee-in-lieu should be a last highly constrained option, they should be in the 
regulations.   

 There is neither an effective date nor grandfathering provisions in the regulation.  Both 
of these should be provided. 

 These regulations do not encourage community revitalization.  Provisions should be 
made to reduce the offset requirements for development sites that have impervious 
cover in the 20% to 40% range. 

Specific Comments: 

 .02 Scope:  A. It would appear by this definition that the offset regulations only apply 
if there is a change in land use.  This could be argued that if the site is already 
developed and is in urban land use, then the regulations do not apply.  Under 
Definitions, “Change in land use” cites three characteristics; it is possible for a 
development to occur that does not meet the three characteristics and is therefore 
exempt from the offset regulations.  The wording needs to be changed to reflect the 
intent of the offset regulations.  Perhaps the wording below could serve. 

A.  Any urban development project and 

 .04: The first sentence has the same problem as indicated above.  This needs to be 
clarified. 

 .05 A. (3):  There are no provisions for having forest serve as a baseline for a 
predevelopment load.  The Chesapeake Bay TMDL does not have an allocation for 
reduction of nitrogen and phosphorus from forest lands (except for forest harvesting 
operations).  Development should not be held to a higher standard than other sectors 
when it comes to meeting the Chesapeake Bay water quality standards.   

 .05 E.:  Placing the burden of for meeting the Chesapeake Bay TMDL on the 
development community after 2025 by increasing the offset requirements by four times 



is unfair.  If the other sectors (Point Sources, Urban Stormwater, Septic Systems, and 
Agriculture) have been remiss in meeting their obligations, it is unfair to place their 
burden on the development community.  The development community should be held 
to the same standards of the other sectors.  

 .06 Obtaining offsets A.:  Does this provision apply only to structures and facilities, 
some of the offset options such as riparian forest buffers are neither a structure or a 
facility.  How does this work with the nutrient trading program in D. and E.?  How is a 
developer able to ensure that an offset obtained through the nutrient trading program 
will remain in perpetuity when they have no control over the farmers actions. 

 .06 Obtaining offsets B. and C.: The wording in B. would seem to leave open the 
ability to identify other offset options, as these are examples.  While C. would place the 
requirement to maintain the offset in perpetuity on the local government.  Does the 
state anticipate providing for local delegation of implementation of the offset 
regulations; and if so, will the local jurisdiction be able to identify other offset options. 
Regardless of the offset type, standards need to be developed for each offset.  For 
example, forested riparian buffers should have standards for minimum width, forest 
health, etc. 

 .06 Obtaining offsets D. and E.: The regulations are unclear who is responsible for 
maintaining the offsets that are purchased through the Maryland Nutrient Trading 
Program. 

 .07 Proof of Nutrient Credits A. (2):  Point source is not defined in the definition 
sections of the regulations.  Does this include septic system upgrades, stormwater 
facilities, WWTP?  What about afforestation?  Is the Maryland Nutrient Trading 
Program open only to the agricultural sector or can anyone register credits with the 
program, say a private landowner that reforests his land?  Would MDA be responsible 
for certifying non-agricultural credits?  This provision needs to be clarified.  It would 
seem to prohibit development of other offset options, such as, redevelopment providing 
more stormwater treatment than required by law. 

 .07 C. and D.:  It is not defined at what point in the development process the 
certification and the information required are to be submitted to MDE.  Given that the 
development process varies by locality how will this be achieved?  Is there any intent 
to provide for delegation of the enforcement of the offset regulation to local 
jurisdictions?   There are no timeframes for MDE to review the materials submitted 
and provide of deny certification of offset credits.  This could seriously interfere with 
the local development process. 
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DEPARTMENT OF LAND USE, PLANNING & DEVELOPMENT 
Planning a better future for Carroll County 

September 27, 2012 
 
 
 
 
 
Paul Emmart 
Maryland Department of Environment 
1800 Washington Boulevard 
Baltimore, Maryland 21230-1718 
 
Re: Accounting for Growth: 

1.  Offsets Discussion Draft (dated July 12, 2012) 
2.  Draft Regulation for Discussion (dated August 27, 2012):  Title 26, Subtitle 

08, Chapter 11 
 
Dear Mr. Emmart: 
 
We appreciate the opportunity to continue to participate in the process to review the 
discussion drafts for both the growth offsets policy and the draft regulation related to 
growth offsets and provide input on issues that still need to be addressed.  Again, input 
from local jurisdictions and other stakeholders is critical to developing a program that is 
realistic, reasonable, and implementable.   
 
We understand that the anticipated regulation will be an implementation of Maryland’s 
Phase II Watershed Implementation Plan (WIP).  We also understand why the State is 
evaluating strategies to allow new growth to proceed as we try to reduce existing loads to 
meet the Bay TMDL.  Our preference is to delay implementation of this regulation until 
the effectiveness of other measures already in place or in motion can be evaluated, and 
until the economy in Maryland improves considerably.  Overall, we believe this 
regulation will have significant impacts on the ability for property owners to develop their 
property as otherwise allowed under local zoning regulations, due in part to the 
availability of offsets and in part to the cost of providing offsets and the related cost of 
development.  In many cases, the cost to offset will be prohibitive.  The result is likely to 
be properties that are not able to exercise their development rights, or significantly fewer, 
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and therefore, reduced revenues for local jurisdictions, on which they rely to provide local 
citizens with services and to comply with State and federal mandates.   
 
In addition, with the regulations being based on the draft growth offsets policy, we would 
question the draft regulation and its validity, as our comments on the policy discussion 
draft identify numerous technical difficulties.  A delay in implementation of this policy and 
resulting regulation will allow for a thorough review and modification of the numerous 
technical issues outlined in the following comments on both.   
 
Ultimately, the adopted regulation should be easy to understand and based on accurate 
science and logic that support the mechanics and procedures associated with it.  It is our 
hope that, as a result of the public vetting process, an improved, technically sound 
decision related to the offset policy and regulations will emerge.  
 
The following comments address the growth offsets policy discussion draft (dated July 12, 
2012) as well as the growth offsets regulation discussion draft (dated August 27, 2012).  
The comments for each are presented individually, as the provisions of each vary in 
several areas.  However, the comments should be considered in concert, as the 
implications of changes would impact both. 
 
1.  Accounting for Growth: Offsets Discussion Draft (dated July 12, 2012) 

 
General 
1. Need allocation for growth outside areas served by public sewer:  In accounting for 

growth, loads were allocated for growth that is served by a public sewer system.  
However, no allocation for growth was made in the remaining regions in Maryland.  
Therefore, the WIP and its implementation via the requirement for this policy create 
an unfair regulatory and financial burden on areas not to be served by public sewer 
service, thus ignoring the equitable allocation methodology claimed.  This issue is 
compounded by the recently proposed regulations requiring best available 
technology (BAT) for new development served by private wastewater systems and the 
limitations placed on rural areas as a result of the requirements associated with 
Senate Bill 236 (Sustainable Growth and Agriculture Preservation Act of 2012).  The 
accounting for growth strategy on Page 2, which states that the “strategy will 
encourage counties and municipalities to manage their growth and help make 
offsets available for the growth and development they want,” is true only for those 
jurisdictions which are flush with Targeted Growth and Revitalization Areas.  
Ironically, these areas also contribute the heaviest of the existing stormwater loads, 
which will be exempt by this proposed policy.   

2. Show supporting technical data and maintain transparency:  All of the technical data 
used to support and develop the offsets policy and implementation should be 
included either in the text or as an appendix.  Maintaining transparency provides 
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local jurisdictions and other stakeholders with a better understanding of how the 
program works, why it should be implemented in a certain way, and how we will 
achieve the desired end result. 

3. Support addressing nitrogen only:  We support the inclusion of nitrogen only at this 
time.  If phosphorus is to be considered as an addition to the program, it should be 
after 2017 and after adequate time has passed to assess the impacts and 
effectiveness of the nitrogen offsets program. 

 
Loads and Ratios 
4. Use edge-of-stream (EOS) load to determine offsets: The text should clearly indicate 

whether the load to be offset is the delivered load, the edge-of-stream (EOS) load, or 
edge-of-field load.  EOS loads should be the basis for the offsets and should be used 
consistently throughout.  Using the EOS load would make it easier for local 
jurisdictions or individual property owners to determine, and understand, what the 
load actually is.  In addition, it would do more to address local water quality, and 
delivery factors would not have to be part of the equation, which would simplify the 
process.  In Carroll County, areas within reservoir watersheds should have no 
stormwater load to offset.  If delivered loads are used, additional detail should be 
provided to make the delivery factors very transparent and to ensure that local 
jurisdictions understand exactly how the loads are determined for each watershed. 

5. Describe loading rates and use local TMDL-scale watersheds:  Loading rates should 
be described in more detail as well.  Loading rates by the smallest-scale watershed 
possible should be available to local jurisdictions. 

6. Simple to understand and transparent:  The entire offset program needs to be simple 
to understand and transparent.  Local jurisdictions and developers need to be able to 
easily understand what the offsets are based on, how to determine the offsets needed 
for a given project, and how they are tracked and credited.  The process should not 
cause significant delays in the development process, particularly for those that have a 
positive economic development impact.   

7. Exclude forested areas:  If forested areas are considered the natural state, the load 
calculator should exclude forested areas from the calculations.  These loads should 
not have to be offset. 

8. Do not include mobile emissions:  Mobile emissions, and the use of Vehicle Miles 
Traveled (VMTs) as its measurement, should not be included in the offsets program 
and calculations.  The direct correlation with VMTs is not an accurate enough 
indicator, and no rational nexus has been provided for their use.  Mobile emissions 
should be addressed more directly through other measures or initiatives. 

 
Costs 
9. State should monitor and enforce:  The administrative burden for monitoring and 

enforcement should not be pushed to local jurisdictions.  In addition to the potential 
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problems with inconsistency, local jurisdictions do not have the staff and financial 
resources to take on this additional workload. 

10. Provide economic analysis of costs and impacts prior to implementing:  An analysis to 
identify anticipated costs to purchase or install offsets and to administer each 
component of the program should be completed prior to finalizing any policy or 
regulation.  The analysis should include an estimate of Maryland’s capacity to 
generate offsets and the anticipated supply and demand, as well as the rate and 
location of those offsets.  The implications for each jurisdiction and the state as a 
whole should be evaluated and considered prior to making any decisions.  Avoiding 
unintended consequences, costs, and unrealistic expectations and requirements 
should be a goal prior to establishing an offsets program.  This information is 
important to making well-informed, realistic, and reasonable decisions.  Currently, 
only an extremely limited number of registered nitrogen credits appear to be 
available for use in the Potomac Basin. 

 
Septic Loads 
11. Figures and equations used do not reflect true loads from development: The figures 

and equations that support the concepts and calculations for identifying loads to be 
offset do not reflect the true loads that result from development.  Requiring loads to 
be offset in conjunction with development significantly impacts the development 
process and cost.  Therefore, the data and calculations should accurately reflect the 
actual influence of various factors on loads generated and loading rates.  For 
example, the calculations do not incorporate the untreated load to receiving waters 
that results from leakages in the sewer systems.  (see attached “Carroll County 
Analysis:  Septic Systems versus Wastewater Treatment Plants (WWTPs)”)  The 
calculations also do not reflect the fact that a conversion from row crop agriculture to 
a residential, commercial, or industrial use actually results in a reduction of nitrogen 
loading.  While the purpose of the figures used in the post-development load and 
offset requirement calculation may support the state’s “Smart Growth” goals, the 
figures do not accurately reflect actual water quality results.   

12. Remove references to per capita loading rates:  The draft references the use of per 
capita loading rates as part of the analysis supporting the policy.  Per capita loading 
rates are essentially a proxy for loading rates by household.  However, the Bay 
Model uses per acre loading rates.  Therefore, not only is the use of per capita 
loading rates inconsistent with the Bay  Model, it also presents a misleading picture 
of the actual loads that result from various densities of residential development.  (see 
attached “Carroll County Analysis:  Septic Systems versus Wastewater Treatment 
Plants (WWTPs)”)  In addition, the Pounds N per Job/Resident indicated in the table 
appear to be incorrect for Large Lots no Sewer; the number is too high.   

13. Break septic loads out separately:  Since the septic, wastewater, and stormwater 
sectors are addressed separately in the Watershed Implementation Plans (WIPs), for 
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consistency the septic loads should be broken out as a separate component from 
stormwater for the purposes of the offset calculations as well. 

 
Wastewater Loads 
14. Allow WWTP capacity under nitrogen cap to be traded:  Some municipal wastewater 

treatment plants may have additional design capacity under their nitrogen cap that is 
more than they anticipate needing to accommodate planned growth.  Although this 
would cap their growth as well, other jurisdictions may be interested in 
purchasing/trading the credits generated by this excess capacity.   

 
Offset Practices 
15. Establish broad range of acceptable offset practices:  To maintain flexibility, a broad 

range of acceptable offset practices must be established and available prior to 
implementing the program.  Without flexibility, the availability of offsets (supply) may 
not be great enough for the program to function, thereby bringing development to a 
halt. 

 
Fee-In-Lieu 
16. Use fees-in-lieu within watershed where generated:  If a fee-in-lieu option is 

considered, the fees should be used for projects to achieve local TMDL compliance 
within the same jurisdiction from which they were collected.  If offsets are not 
generated within the same watershed they are used, that watershed will not be able 
to achieve TMDL compliance.   

 
Post-Development Load/Land Use Change 
17. Recognize and give credit for load reduction from change in land use:  The policy as 

drafted prohibits the purchase of credits sought as a result of a change in land use.  
If a development project is going to be required to offset the entire post-development 
load, it should be allowed to get credit for the load reduction achieved through that 
change.  (see attached “Carroll County Analysis:  Change in Loads Due to Land Use 
Changes”) The reduction in nitrogen achieved by converting an agricultural use to a 
residential use is significant.  While we may want to provide incentives to focus 
growth and development in designated growth areas, the offset ratios should be 
based on demonstrated water quality impacts, rather than the desire to influence 
development patterns.   

 
Redevelopment 
18. Do not exempt redevelopment from offset requirement:  Redevelopment should not 

be given a blanket exemption from meeting the offset requirements.  Redevelopment 
of a property could result in a significantly higher load than the existing load, and its 
impacts should not be ignored for the sake of encouraging redevelopment.  (see 
attached “Carroll County Analysis:  Redevelopment”)  In addition, larger projects 
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proportionally gain greater relief from mitigation requirements than smaller projects, 
yet larger projects contribute more significant actual loads.  Exempting 
redevelopment will result in missing a very significant opportunity to reduce loads in 
areas that are major sources of nitrogen loads. 

 
Trading 
19. Explain baseline pollution control:  Page 5 of the discussion draft references the 

baseline pollution control and reduction requirements.  What is this baseline?  How 
is it determined?  Will it change in 2017? 

20. Explain nutrient trading policy in more detail:  While the offsets policy/regulation will 
go hand-in-hand with the nutrient trading policy, the policy should provide additional 
information on some of the process and mechanics from the trading policy here so it 
is clear for those who intend to provide offsets without trading.  For example, for the 
agriculture sector, the baseline load refers to an individual farm/property.  However, 
for other uses and sectors, indicate the geographic area for which the baseline load 
needs to be met if it will not be at the individual property level.  Trading geographies 
should reflect the watersheds at the scale of local TMDLs. 

21. Limit trading to 8-digit watersheds where credits are generated:  Trading should be 
limited to areas within the 8-digit watershed and/or the county in which the credits 
are generated, even if they are located within a Targeted Growth and Revitalization 
Area.  Allowing trading outside of the watershed negatively impacts a jurisdiction’s 
ability to meet its local TMDLs.  If EOS is not used, compliance with local TMDLs will 
be difficult to determine.  Trading within counties and 8-digit watersheds preserves a 
county’s ability to prevent other counties from consuming local offset potential.  
Additionally, if trading is permitted between watersheds, it will be very difficult to 
reconcile the differences between EOS and delivered loads.   

22. Do not limit offset generation to agricultural properties:  The ability to generate 
offsets for trading should not be limited to agricultural properties.  Any property 
owner should be able to implement activities that reduce nitrogen loads and 
potentially go beyond the baseline to generate credits. 

 
Effective Date 
23. Use an effective date of 2017 or later:  December 31, 2014, is the effective date 

discussed in the policy draft.  An effective date of October 1, 2016, would be 
consistent with SB 236 and would allow plans in the pipeline to be minimally 
impacted by the change.  As an alternative, a date in 2017 also might make sense, 
as this is when the model will be rerun, and we will have an idea what kind of 
progress we are making without offsets. 

 
Verification, Enforcement, and Administration 
24. Do not push verification and enforcement down to local governments:  The document 

does not specify who will verify the offsets, how they will be documented, and how 
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they will be enforced.  If they are documented in a State permit, presumably the State 
would then enforce the offset requirements as well.  We would not recommend 
verification and enforcement responsibilities be delegated to the local jurisdictions.  
Local government staffs are already stretched to maximum capacity and cannot take 
on this additional responsibility.  How credits will be certified, verified, and tracked 
should be clearly described. 

25. Make process simple and transparent:  The process to purchase and verify credits 
should be as simple and transparent as possible.  

26. Include grandfathering provisions:  The policy should include any anticipated 
grandfathering provisions and clearly describe them. 

27. Permanent offsets are unrealistic:  Mandating that offsets be permanent is unrealistic 
and could present a logistical nightmare.   

  
Miscellaneous 
28. Specify “Bay” TMDL when referencing TMDL watersheds:  At the bottom of Page 4, 

the text should specify that the TMDL watershed refers to the Bay TMDL, as opposed 
to local TMDLs. 

29. Define forest:  To be sure everyone is on the same page, it would be helpful to 
indicate which definition of “forest” will be used for the purpose of this regulation. 

30. Remove reference to jobs/resident ratios:  The purpose and need for the discussion 
and inclusion of the jobs/resident ratios and information is not apparent.  It is not 
pertinent to growth offsets and nutrient reduction.  The specific rationale for including 
it should be explained more thoroughly, or the reference to and discussion of 
jobs/resident ratios should be removed. 

 
2.  Accounting for Growth Draft Regulation for Discussion (dated August 27, 

2012):  Title 26, Subtitle 08, Chapter 11 
 
General 
31. Make all technical data available on webpage and create guidance document 

concurrent with regulation:  All of the technical data used to support and develop the 
offsets policy, regulation, and implementation should be available on the Accounting 
for Growth webpage for anyone to access and understand.  Maintaining 
transparency provides local jurisdictions and other stakeholders with a better 
understanding of how the program works, why it should be implemented in a certain 
way, and how we will achieve the desired end result.  A guidance document to 
accompany the regulation, posted on the website, should include all of the 
methodology, data to support it, examples, acceptable offset practices, etc.  A draft 
of this document should be available prior to the release of an official draft of the 
regulation, and a final version should be available concurrent to the adoption of the 
regulation.  
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32. Make program simple and transparent:  The entire offset program needs to be 
simple to understand and transparent.  Local jurisdictions and developers need to be 
able to easily understand what the offsets are based on, how to determine the offsets 
needed for a given project, and how they are tracked and credited.  The process 
should not cause significant delays in the development process, particularly for those 
that have a positive economic development impact.   

33. Provide economic analysis of costs and impacts prior to implementing:  An analysis to 
identify anticipated costs to purchase or install offsets and to administer each 
component of the program should be completed prior to finalizing the regulation.  
The analysis should include an estimate of Maryland’s capacity to generate offsets 
and the anticipated supply and demand, as well as the rate and location of those 
offsets.  The implications for each jurisdiction and the state as a whole should be 
evaluated and considered prior to making any decisions.  Avoiding unintended 
consequences, costs, and unrealistic expectations and requirements should be a goal 
prior to establishing an offsets program.  This information is important to making 
well-informed, realistic, and reasonable decisions. 

 
Definitions 
34. Support addressing only nitrogen load:  We support the inclusion of nitrogen only at 

this time.  If phosphorus is to be considered as an addition to the program, it should 
be after 2017 and after adequate time has passed to assess the impacts and 
effectiveness of the nitrogen offsets program. 

35. Clearly define change in runoff characteristics:  “Change in land use” includes a 
change in the runoff characteristics.  The type of change in these characteristics 
needs to be clearly defined, along with the way in which that change would be 
measured.   

36. Use consistent ENR treatment levels: “Enhanced Nutrient Removal” – The Bay Model 
uses 3 mg/liter at the treatment level for WWTPs using ENR.  However, the draft 
regulation uses 4 mg/liter.  Why was this change made?  If this regulation is to 
implement the WIP, the numbers should be consistent with the Bay Model figures. 

37. Allow locals to set gallons per day for EDUs based on actual system records:  
“Equivalent dwelling unit (EDU)” – Local governments are to use 250 gallons per day 
(gpd) as one EDU.  However, if records indicate that the average flows are 
consistently lower than 250 gpd over a given time period, the option should be 
available to use a number lower than 250 gpd as one EDU. 

38. Use redevelopment definition consistent with Stormwater Management Act of 2007:  
“Redevelopment” – The definition of redevelopment indicates that the impervious 
area of the existing project site must exceed 40 percent to be considered 
redevelopment.  Section .05 D of the draft states that no offsets are required if the 
redevelopment complies with the Stormwater Management Act of 2007.  However, 
the definition of redevelopment is different than the definition in the Stormwater 
Management Act.  The Stormwater Management Act requires the 40 percent 
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impervious area to be calculated on the entire property, not just the project site.  This 
definition should be consistent with the definition in the Stormwater Management Act. 

 
Calculation of post-development load and offset amount 
39. Explain basis for figures used for percentage of nitrogen removed with conventional 

septics:  In Section .05 A (1) (b), using a load of 9.86 lbs to be offset for new 
conventional septic systems assumes that 60 percent of the nitrogen load is removed 
in the soil between the edge of the drain field and the EOS.  Previously, this number 
assumed a 50 percent reduction, which was half of the total wastewater load coming 
from a household.  Why did this change? 

40. Indicate load to be offset is zero not that actual load is zero:  While the zero lbs of 
total nitrogen per year referenced in Section .05 (2) (a) is meant to be the amount 
that should be added to the calculation for post-development load, it is confusing 
because the actual load is not zero.  The text should be reworded accordingly to 
clarify that the actual load is not zero but no load will be added into the calculation 
for this discharge. 

41. Use consistent treatment levels and associated concentrations:  Section .05 A (2) (b) 
(ii) of the draft shows the loads to be offset for WWTPs using ENR as 3.1, for WWTPs 
using Biological Nutrient Removal (BNR) as 6.1, and for WWTPs using secondary 
treatment as 13.7.  If the associated treatment levels and resulting concentrations are 
4 mg/l, 8 mg/l, and 18 mg/l, respectively, the loads to offset should be 3.1, 6.2, 
and 14, respectively, for consistency. 

42. Correct equation used for post-development stormwater load:  The equation shown in 
Section .05 does not accurately reflect the treatment level that occurs for impervious 
and pervious areas or the inclusion and treatment of atmospheric nitrogen. 

a. Section .05 A (3) reduces the nitrogen load for both impervious and pervious 
by 50 percent if using ESD.  This assumes that 100 percent of the runoff from 
both the impervious areas and the turf areas is treated when using ESD 
practices.  In reality, the turf areas are used as the ESD practices for the 
impervious in many developments and do not receive any treatment. 

b. Since the loading rate for nitrogen for both impervious and pervious areas 
already includes atmospheric deposition, treatment of runoff from impervious 
and pervious areas provides treatment of a portion of the atmospheric 
nitrogen as well.  Adding nitrogen from mobile sources separately does not 
account for the actual treatment of atmospheric deposition provided by ESD 
practices.  To be more accurate, the addition of mobile sources in subsection 
(5) should be eliminated and replaced by percentage increases in the loads 
applied to the impervious and pervious areas.   

43. Use EOS loads to determine offset requirements:  The policy discussion draft used 
EOS loads as the load to be offset.  The draft regulation, however, revised this to use 
delivered loads (EOS converted to delivered) as the loads to be offset.  However, 
EOS loads should be the basis for the offsets.  Using the EOS load would make it 
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easier for local jurisdictions or individual property owners to determine, and 
understand, what the load actually is.  In addition, it would do more to address local 
water quality, and delivery factors would not have to be part of the equation, which 
would simplify the process.  Nevertheless, the offset policy is meant to address the 
Bay TMDL.  Therefore, using the delivered loads would be more accurate to 
indicating what a development project actually needs to offset for the Bay.  
Consequently, in Carroll County, areas within reservoir watersheds should have no 
load to offset.   

44. Provide delivery factors by local-scale watersheds and be transparent:  If delivered 
loads are used, additional detail should be provided to make the delivery factors 
very transparent and to ensure that local jurisdictions understand exactly how the 
loads are determined for each watershed.  Specific delivery factors should be 
provided for each watershed, possibly at the same scale that Use Classifications are 
provided for other purposes.  In addition, when referencing loads, the text should 
clearly indicate throughout whether the load being referenced is the delivered load, 
the EOS load, or edge-of-field load.   

45. Do not require offsets for forested areas:  If forested areas are considered the natural 
state, offsets should not be required for the portions of properties and sites that are 
forested.   

46. Let individual developments calculate actual loads:  If the method can be 
documented and is acceptable, individual development projects should be able to 
calculate the actual load specific to their property/project rather than using standard 
rates or factors that are applied statewide.   

47. Break septic loads out separately:  Since the septic, wastewater, and stormwater 
sectors are addressed separately in the Watershed Implementation Plans (WIPs), for 
consistency the septic loads should be broken out as a separate component from 
stormwater for the purposes of the offsets calculations as well. 

48. Recognize and give credit for load reduction from change in land use:  The reduction 
in nitrogen that occurs as a result of change of land use is not included in the 
calculation for post-development load and accounted for in the resulting amount to 
be offset.  If a development project is going to be required to offset the entire post-
development load, it should be allowed to get credit for the load reduction achieved 
through that change.  This reduction is real (see attached “Carroll County Analysis:  
Change in Loads Due to Land Use Changes”).  The reduction in nitrogen achieved 
by converting an agricultural use to a residential use is significant.  While we may 
want to provide incentives to focus growth and development in designated growth 
areas, the offset ratios should be based on demonstrated water quality impacts, 
rather than this desire to influence development patterns.   

49. Use same impervious surface loading rate as Bay Model:  The post-development 
stormwater load calculation includes an impervious surface loading rate before ESD 
of 15.34 lb N/acre/year.  This number actually reflects nitrogen contributed from 
atmospheric deposition.  However, roughly one-third is volatilized and, therefore, 
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never runs off and should be removed from this load as it is in the Bay Model.  The 
same rate and methodology used in the Bay Model should be used here for 
consistency. 

50. Use same pervious surface loading rate as Bay Model:  The Bay Model attributes 50 
lbs N/acre/year from fertilizer to the load from turf.  This figure is not reflected in the 
10.78 lb/acre/year averaged statewide for the pervious surface loading rate before 
ESD.  The same rate and methodology used in the Bay Model should be used here 
for consistency. 

51. Identify how credit is calculated for Administrative Waivers:  The calculation for the 
amount of load to be offset for development that received an Administrative Waiver 
needs to be explained in more detail, as the circumstances for these developments 
are different.  The description should identify if the 50 percent reduction is applied if 
ESD practices are used.  If the project is built according to the original, approved 
design, how much credit will be given?  

52. Do not include mobile emissions:  If the atmospheric nitrogen load is already 
captured in the loading rate shown in section .05 A (3), a separate, additional 
calculation for nitrogen from mobile sources is redundant and does not match the 
Bay Model.  As written, the regulation does not account for any treatment of nitrogen 
from mobile sources.  The mobile source component in section .05 A (5) should be 
eliminated from the draft regulation and calculation methodology.  In addition, no 
nexus or rationale is given for adding mobile sources in this way.  The use of census 
tracts as the measurement of mobile emissions is not appropriate, as the direct 
correlation with mobile sources is not an accurate enough indicator and should be 
addressed more directly through other measures or initiatives.  If the anticipated 
increase in atmospheric nitrogen is to be incorporated to the calculations and offset 
requirements, it should be done through a change to the loading rates for 
impervious and pervious areas.  The increase should be based on actual measured 
amounts, or could be estimated based on historical data.   

53. Do not exempt redevelopment from offset requirement:  Redevelopment should not 
be given a blanket exemption from meeting the offset requirements.  Redevelopment 
of a property could result in a significantly higher load than the existing load, and its 
impacts should not be ignored for the sake of encouraging redevelopment.  (see 
attached “Carroll County Analysis:  Redevelopment”). 

54. Rewrite to indicate measures to be in place by 2025 rather than reductions met:  
Subsection E and E (1) state that “if the Chesapeake Bay is not meeting water quality 
standards for dissolved oxygen or clarity or is otherwise impaired by nutrients or 
sediments…,” offsets shall be 4:1.  The Bay TMDL does not require that water quality 
standards be met by 2025.  Rather, it requires that measures be in place by 2025 
that are reasonably expected to achieve the needed reduction.  Therefore, the 
condition in Subsection E needs to be rewritten and Subsection E (1) needs to be 
removed.   
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Obtaining offsets 
55. Establish broad range of acceptable offset practices:  To maintain flexibility, a broad 

range of acceptable offset practices must be established and available prior to 
implementing the program.  Without flexibility, the availability of offsets (supply) may 
not be great enough for the program to function, thereby bringing development to a 
halt.  This list then should be referenced in the regulation. 

56. Clarify how offsets made permanent:  Section .06 A should clarify exactly how the 
offsets will be made permanent, such as easements conveyed with recorded 
maintenance agreements, as well as how that will be done and by whom.   

57. Reference list of acceptable BMPs:  Section .06 B includes only examples of 
permanent offsets, which seem more appropriate to be included in part of another 
point that prescribes something.  Alternatively, something could be added to B to 
reference a list of acceptable BMPs that could be used as offsets and should include 
more than just stormwater offsets.   The list of acceptable offsets should include 
inflow and infiltration (I/I) improvements and repairs, such as rehabilitation or 
replacement of leaking sewer mains (see attached “Carroll County Analysis:  Septics 
Systems Versus Wastewater Treatment Plants (WWTPs)”). 

58. Allow WWTP capacity under nitrogen cap to be traded:  Some municipal wastewater 
treatment plants may have additional design capacity under their nitrogen cap that is 
more than they anticipate needing to accommodate planned growth.  Although this 
would cap their growth as well, other jurisdictions may be interested in 
purchasing/trading the credits generated by this excess capacity.  The text should 
clearly indicate if properties other than agricultural properties can generate offset 
credits. 

59. Use fees-in-lieu within watershed where generated:  If a fee-in-lieu option is 
considered, the fees should be used for projects to achieve local TMDL compliance 
within the same jurisdiction from which they were collected.  If offsets are not 
generated within the same watershed they are used, that watershed will not be able 
to achieve TMDL compliance.   

60. Explain nutrient trading in more detail:  While the offsets regulation will go hand-in-
hand with the nutrient trading policy, the regulation should provide additional 
information on some of the process and mechanics from the trading policy here so it 
is clear for those who intend to provide offsets without trading.  For example, for the 
agriculture sector, the baseline load refers to an individual farm/property.  However, 
for other uses and sectors, indicate the geographic area for which the baseline load 
needs to be met if it will not be at the individual property level.  Trading geographies 
should reflect the watersheds at the scale of local TMDLs. 

61. Limit trading to 8-digit watersheds where credits are generated:  Trading should be 
limited to areas within the 8-digit watershed and/or the county in which the credits 
are generated, even if they are located within a Targeted Growth and Revitalization 
Area.  Allowing trading outside of the watershed negatively impacts a jurisdiction’s 
ability to meet its local TMDLs.  If EOS is not used, compliance with local TMDLs will 
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be difficult to determine.  Trading within counties and 8-digit watersheds preserves a 
county’s ability to prevent other counties from consuming local offset potential.  
Additionally, if trading is permitted between watersheds, it will be very difficult to 
reconcile the differences between EOS and delivered loads.   

62. Do not push verification and enforcement down to local governments:  The draft does 
not address who will be responsible for requirements for verification, certification, 
enforceability, accounting, and trading.  These activities should be addressed in the 
regulation and should be performed by the State. 

 
Proof of Nutrient Credits 
63. Allow certified credits not used to be available for other projects:  Section .07 B 

describes the conditions for expiration of nutrient credit certifications.  If a 
construction project does not commence within the allotted time, but the offsets have 
been put in place, the certification should not go away.  At this point, the offset is 
already implemented and reducing nitrogen loads.  Instead, the offsets should 
become credits that are available for other projects. 

64. Do not push verification and enforcement down to local governments:  The 
administrative burden for monitoring and enforcement should not be pushed to local 
jurisdictions.  In addition to the potential problems with inconsistency, local 
jurisdictions do not have the staff and financial resources to take on this additional 
workload. 

65. Do not push verification and enforcement down to local governments:  The document 
does not specify who will verify the offsets, how they will be documented, and how 
they will be enforced.  If they are documented in a State permit, presumably the State 
would then enforce the offset requirements as well.  We would not recommend 
verification and enforcement responsibilities be delegated to the local jurisdictions.  
Local government staffs are already stretched to maximum capacity and cannot take 
on this additional responsibility.  How credits will be certified, verified, and tracked 
should be clearly described. 

66. Make process simple and transparent:  The process to purchase and verify credit 
should be as simple and transparent as possible.  

67. Include grandfathering provisions:  The policy should include any anticipated 
grandfathering provisions and clearly describe them. 

 
In conclusion, the process to develop a regulation to create growth offsets requirements 
needs to be simple to understand and transparent.  Before any decisions are made, the 
costs – to individual developers and property owners, to local governments, and to the 
state – and implications need to be analyzed.  Adequate time to evaluate the results of 
other efforts that have already been initiated should be given to ensure that additional 
measures actually have a causal relationship and do not result in unintended 
consequences. 
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DEPARTMENT OF LAND USE, PLANNING & DEVELOPMENT 
Planning a better future for Carroll County 

Septic Systems versus Wastewater Treatments Plants (WWTPs) 
 
The emphasis on the amount of nitrogen reduced by connecting development to existing 
WWTPs is misleading.  The calculations to estimate nitrogen loads do not consider 
leakage in existing sewer systems, especially in older systems where the leakage tends to 
be greater.  The numbers do not reflect the loss of nitrogen that occurs to leakage, 
resulting in only a portion of the load actually being conveyed to the WWTP itself.  Since 
all new development in areas served by public sewer discharges into the existing 
conveyance systems, direct untreated discharges from leakage into the receiving water 
bodies will only increase with each additional connection to the systems.  Where new 
loads are being connected to the sewer system, the discharge into the receiving stream 
will go up even if connected to a WWTP with enhanced nutrient removal (ENR) treatment 
because of bypass and leakage.   
 
Therefore, the calculations used on Pages 8 and 9 of the Growth Offsets Discussion Draft 
(July 12, 2012) are not accurate.  The amount of leakage in the system determines how 
much nitrogen will bypass the WWTP and, thus, increase the total nitrogen entering the 
stream system.  An average leakage rate of 5% needs to be applied to all examples and 
to the offset calculations.  This will change the results.  
 
Does leakage really occur?  In Baltimore City, measurements of dry weather flows in 
streams showed that 15% of the nitrogen was from untreated sewage.  A 2% leakage 
rate from the system would produce this result.  Likewise, a USGS study of Mine Branch 
run in Baltimore County showed that 50% of the nitrogen in the water was from raw 
sewage.  A 13% leakage rate would produce this result.  Published studies of sewer main 
leakage rates range from 1% to 13%, with an average around 5%.  At 5% leakage, 
houses on 2-acre lots with wells and conventional septics result in less nitrogen load 
(16.3 lbs/acre) to receiving waters than the same houses on ¼-acre lots served by a 
public ENR WWTP and with environmental site design (ESD) incorporated to the 
maximum extent practical (MEP) (22.9 lbs/acre). 
 
Conclusion 
 
The load per developed acre already is more favorable with 2-acre homes on private 
well and conventional septic systems (16.26 lbs/acre) than ¼-acre lots served by a 
WWTP with ENR (24.91 lbs/acre).  If ESD to the MEP is used with both scenarios, and the 
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Changes in Loads Due to Land Use Changes 
 
Development of land results in a change in nitrogen loads.  Conversion of row crop 
agricultural land to a residential, commercial, or industrial use results in a reduction of 
nitrogen loads.  This reduction will make a significant difference in the total nitrogen 
loads and should not be discounted from offset credit. 
 
An analysis of the data used in the Chesapeake Bay Phase 5.3 Community Watershed 
Model (“Bay Model”), U.S. Department of Agriculture (USDA) Natural Resource 
Conservation Service (NRCS) “Conservation Practices” and the discussion draft of Title 
26, Subtitle 08, Chapter 11 Chesapeake Bay Restoration, dated August 27, 2012, 
demonstrates the effect on nitrogen loads of converting land from an agricultural use to 
a residential use. 
 
Row crop agriculture (corn) generates an edge-of-stream (EOS) load of 48.4 
lbs/acre/year.  If the EOS load generated from a forest area is 3 lbs/acre/year, the 
conversion of row crow agriculture to a forested stream buffer would result in a 45.4 
lbs/acre/year reduction in nitrogen loads.   
 
Two-acre lots on private well and conventional septic generate 16.26 lbs/acre/year, 
which is 4.93 lbs/acre from septic at 9.86 lbs/household plus 11.33 lbs/acre, based on 
the loading rates in the discussion draft.  This results in a reduction of 32.14 
lbs/acre/year from the pre-development, agricultural load. 
 
On the other hand, ¼-acre lots served by a wastewater treatment plant (WWTP) using 
enhanced nutrient removal (ENR) technology generate 24.91 lbs/acre/year, which does 
not even account for leakage in the sewer system.  To derive the load per acre, the 
wastewater load of 3.1 lbs/household/year is multiplied by 4 households per acre to 
arrive at 12.4 lbs/acre/year.  Add to this number the stormwater loading rate of 12.51 
lbs/acre/year associated with this land use, and the total load per acre is 24.91 lbs.  The 
resulting reduction in nitrogen load from row crop agriculture to ¼-acre residential lots is 
23.49 lbs/acre/year.   
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DEPARTMENT OF LAND USE, PLANNING & DEVELOPMENT 
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Redevelopment 
 
An existing commercial site (Wal-Mart) was compared with Example 2 of the discussion 
draft.  Actual data from Carroll County sewer records were used, as shown in the table 
below, and are compared to Example 2 in the policy discussion draft, with loading rates 
updated to correspond to the figures used in the draft regulation.  This comparison 
illustrates that exempting all redevelopment from many of the offset requirements 
overlooks important differences in outcomes.   
  
 It assumes that redevelopment is not a change in land use, which ignores conversion 

of commercial sites to a higher-density residential or mixed use.  Redevelopment 
probably will result in a change to a different type of land use, such as is shown in the 
example below.  Even if the post-development runoff from half of the impervious 
surface was voluntarily treated, at 100% efficiency which is improbable with current 
technology, only another 24 lbs/year of nitrogen load would be reduced, bringing the 
final load for Example 2 to 309 lbs/year rather than close to 333 lbs/year.  At 309 
lbs/year, redevelopment would actually result in a net nitrogen load increase of 105 
lbs/year from the site, even if the housing was clustered and environmental site 
design (ESD) practices were used. 

 It does not take into account the nitrogen load resulting from leakage from the sewer 
system.  The tests of exfiltration described in literature give rates of 1% to 13%, with 
measured tests elsewhere of 5% leakage.  (These are tests of the sewage mains and 
do not count other leakages in the system).  Assuming a 5% leakage rate, Example 2 
in the discussion draft would generate almost 61 lbs/year of additional, untreated 
nitrogen load that is not accounted for in the calculations.  

 The calculations do not account for the load that the model attributes to turf that 
would be generated as existing impervious area is reduced.  The accepted procedure 
is to compare the impervious area between the pre- and post-development and 
requires that the first inch of runoff from half of the pavement be treated, or that the 
pavement be removed.  The effect of pavement removal is to increase the amount of 
onsite turf, which contributes 70% as much nitrogen as the pavement.   

 











































Comments on the Account for Growth (Offset) Policy 
by 

Prince George’s County, Maryland 
 

(A) Department of Environmental Resources: 
 

1. Why is “Air Deposition” only applied to residential areas? 
How about the Commercial and Industrial areas? 

2. Are there regulations that control nitrogen emission (Air 
Deposition) for new developments? If not, why is it 
included in the Offset Policy?  What is the basis for the 
loading numbers used in the document (1.0 or 0.5 lb/yr)? 

3. The Policy clearly identifies the roles of MDE and the 
Developers; but not the counties.  What are the County’s 
roles on the implementation of the Offset policy? 

4. Currently, the County issues construction permits based on 
the Stormwater Management Ordinance approved by MDE.  If 
MDE issues a General Permit to handle the Offset, does this 
mean that the developers need to prepare two sets of the 
development plans for each new development site –one for 
the County and the other for the State? 

5. If yes, how will the County and MDE coordinate the two sets 
of the plans to ensure they are accurate and adequate?  

6. The County is responsible for inspection, tracking and 
maintenance of the County approved BMPs.  Who will inspect, 
track and maintain the additional BMPs required in the MDE 
issued General Permit? Who will ultimately be responsible 
for verifying BMPs and providing maintenance?   

7. When/how will the county be notified when developers’ 
requirements are fulfilled?  Where in the process does 
county planning come in? 

8. How are developers going to meet the State’s general permit 
for new development and the County’s erosion and sediment 
control permits? 
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9. What would the role of aggregators in the trading/offset 
procedures?   

10. Will new developments need to have their offset credits 
deeded to the property? 

11. Do offsets policy apply to county road expansion or the 
State putting in new parking lots? 

12. Could an offset credits be taken for connecting existing 
septic facilities to an ENR WWTP with capacity?  What about 
for converting onsite systems to BAT above the WIP plan?  

13. Do stormwater loading calculations take into account 
regional variances to loadings rates?  Eventually, will the 
offset policy have one set of specific loadings rates for 
the entire State? 

14. The current offset calculation spreadsheet only calculates 
the offsets needed.  Will there be another spreadsheet that 
will calculate the amount of BMPs needed for the offset? 
 

15. This Policy will cause extra costs for the Building 
Industry.  Are any neighboring jurisdictions such as D.C., 
Virginia or Pennsylvania developing a similar offset 
policy?  If not, we will push a considerable number of new 
developments to our neighboring States and slow down our 
economic development.  

 
 

(B) Department of Public Work and Transportation: 
 

1. We assume that the developer will need to obtain an “Offset 
General Permit” through the Maryland Department of 
Environment (MDE).  At what point does the developer need 
to get the General Permit? 

2. Will the County be responsible for making sure a developer 
has their Offset General Permit prior to our 
approval/permit being issued? 

3. Will the County reviewer have to review the on-site offset 
facilities or will they already be approved by the MDE 
reviewers? 
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4. Will the County inspectors be responsible for inspecting 
these onsite offset facilities during construction and 
after construction for operation and maintenance 
enforcement? 

5. It is our understanding a land developer would be required 
to negotiate the off-site offset credits prior to obtaining 
stormwater management concept approval and/or permit 
issuance.  If so, what mechanism will assure this is 
accomplished and what documentations are required? 

6. Can developers make contributions to nearby (same 
watershed) county stormwater restoration projects and count 
toward the offset credits for that development?  If so, 
what accounting methodology will be used (% funding or % 
efficiency)? 

7. DPWT recognizes that MDE will be responsible for tracking 
the offset credits.  However, the design engineer will need 
to account for the offset credits as part of the site 
development’s stormwater management obligation.  Given that 
the County review follows the criteria established in 
Chapter 5 of MDE’s SWM Design Manual, (Environmental Site 
Design), how will the offset credits be taken into account? 

8. Currently, DPWT is tracking all new SWM BMPs from the 
stormwater concept stage through final design plan stage.  
This is done in order to meet the NPDES permit requirements 
as defined in Attachment A of the draft NPDES Permit.  At 
the same time, DPWT tracks and documents all BMPs and new 
impervious surfaces by watershed to ensure compliance with 
accounting for TMDL loading reductions.  How will the 
offset credits be factored into the watershed TMDL 
calculations? 

9. Based upon the Nitrogen loadings for given project 
densities, the growth polices generally favor redevelopment 
and smart growth projects over less dense/rural 
developments.  What are the projected impacts to economic 
development in Prince George’s County for imposing the new 
stormwater offset requirements? 
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10. For projects already approved or built with ESD to the MEP, 
will they be grandfathered even though they will fall short 
by up to 40% for water quality control? 

11. For off-site offset BMPs, who will ensure the facilities 
continue to be maintained to a level that provides adequate 
removal efficiency?  If an off-site system fails, will the 
credited development project lose those credits?  Will 
notice of violation be issued to the property owner? 

12. What will happen when there are no offset opportunities 
available within the watershed? 

13. Many studies have shown that to obtain quantifiable 
nitrogen removal through the use of a BMP, there must be a 
de-nitrification component.  An anaerobic zone is typically 
required.  Will there be any updated BMPs to account for 
this in the offset facilities? 

14. Given that the MDE has already approved our SWM Ordinance, 
and it does not reference TMDL or Offset Credits, does the 
Department need to revise the ordinance to do so? 

15. Our SWM Design Manual is currently under revision and will 
need approval by MDE.  Do we need to incorporate anything 
about offsets, or can we leave it out because MDE is 
tracking offsets and our review follows ESD to the MEP? 

 

(c) Maryland-National Capitol Park & Planning Commission 

 
1. Are County projects exempt from the offset requirements set 

forth in this policy?  Will this policy be applied to all 
county construction projections including but not limited 
to new schools, new road facilities, and fire stations? 

 
2. As a quasi-state agency are M-NCPPC projects exempt from 

the offset requirements set forth in this policy?  There 
have been discussions about some state facilities being 
exempted from the regulation and the M-NCPPC is looking for 
clarification on this issue from MDE.  This would apply to 
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all M-NCPPC construction projects including new park 
facilities. 

 

3. The draft policy indicates that development would be 
required to apply for a General Permit or an Individual 
Permit for Stormwater Associated with Construction 
Activity.  This suggests that MDE will be reviewing and 
approving all documents related to the approval of offsets 
from the stormwater management plans to the easement 
documents and approving the location of the offsets.  As 
part of the local government planning development review 
and approval process, storm water management is a key 
component in the review of subdivision and site plans. Has 
MDE considered how they will coordinate and participate in 
the local development review process? Will more detailed 
procedures be available for comment at a future date?  
There is concern that development applications might be 
approved by the Planning Board or administratively without 
knowing if the applicant has met their offset requirements. 

 
4. The draft policy, page 7, item 3 indicates that the offset 

“will require permanent offsets with an assurance that they 
will be maintained.” How will perpetual easements be 
recorded during the process and when?  Will MDE be 
developing a standard easement document that will identify 
the various uses and restrictions for the offset?  Will 
property owners be able to stack different types of 
easements on one property?  For example, could a property 
have a Maryland Land Preservation Easement on the property 
along with an offset easement? 

 
5. Will MDE develop a tracking database to identify the 

location of all offset in each County?  Will MDE be 
responsible for the inspection and maintenance of the 
easements on individual properties?  MDE should review the 
requirements of the Maryland Department of Natural 
Resources Forest Conservation Act and local forest 
conservation ordinances to obtain an understanding of the 
resources needed and the various tracking requirements.  At 
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this stage, it’s unclear if MDE has the staff resources to 
conduct a comprehensive program. 

 
6. Currently redevelopment activity is defined as a site with 

existing project site impervious surface area that exceeds 
40 percent.  The intent of this requirement is to encourage 
redevelopment of existing areas located in Priority Funding 
Areas (PFA) or PlanMaryland’s Targeted Growth and 
Revitalization area.  However, there are still areas within 
both of these categories that won’t meet the exemption 
criteria for redevelopment either because they are green 
fields or only have a limited amount of impervious surface.  
Has MDE considered reducing the offset requirements for 
projects located in the PFA or Targeted Growth and 
Revitalization Areas to further encourage redevelopment in 
these areas? 

 
7. If a fee-in-lieu program is enacted, is MDE going to 

coordinate and allocate funding to the counties for 
stormwater management retrofits?  Further details on how a 
fee-in-lieu program would function and operate are 
necessary before enactment. 

 
8. Will the state coordinate offsets with local jurisdictions 

to determine if the offset is located in areas targeted by 
the jurisdiction for preservation? M-NCPPC has a Green 
Infrastructure Plan that identifies locations suited for 
preservation and parcels that will improve connectivity of 
woodland corridors. 

 
9. How is maintenance or re-construction of an existing septic 

system treated? Does this require offsets? 
 
10. “In order to further support Bay restoration and 

preservation and protect local water quality, the policy 
for Accounting for Growth also seeks to minimize pollutant 
load from new growth so fewer offsets are needed and to 
encourage use of offsets for the optimum economic 
development in Maryland. It proposes to accomplish this by 
establishing additional conditions on trading geographies. 
New development in a Targeted Growth and Revitalization 
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Area (a PlanMaryland Planning Area) served by an ENR WWTP 
will be able to obtain offsets anywhere in the TMDL 
watershed allowed by the trading policy, while all other 
new development must obtain offsets in County where the 
development is located. This restriction does not limit 
where those who generate credits can sell them.” 

 
Comment:  Trading should not be allowed to go outside the 

county because we are in the Potomac and Patuxent 
watersheds and because this may be a way for some rural 
property owners to recoup some lost equity. 

 
11. From page 6, E. Step-by-Step: “…Because redevelopment is 

not a change in land use, and because redevelopment 
patently reduces the stormwater loading of nitrogen, and 
because redevelopment usually involves denser, more compact 
development than the development it is replacing, 
redevelopment is favored from a water quality point of 
view. For these reasons, no offset is required for 
stormwater from redevelopment.” 
 
Comment:  The first sentence quoted above says that 

redevelopment is not a change in land use. Redevelopment 
frequently results in a change in land use in our county 
– this need to be clarified. The last sentence says that 
no offset is required for stormwater management, what 
about other offsets? 

 
12. From page 6 “If the development will use on-site sewage 

disposal systems, the load for each household or equivalent 
unit using a conventional septic system is 9.86 lbs. of 
nitrogen. A system using best available technology (BAT) 
removes about half the nitrogen, so its load is 4.93 lbs. 
of nitrogen. These numbers are based on a state-wide 
delivery factor from these onsite systems of 42.5%.” 

 
Comment:  How was this is calculated because the nitrogen 

discharge is very different in different soils 
statewide. 

 

7 
 



13. From page 7 “Development that receives an administrative 
waiver from the stormwater regulations under COMAR 
26.17.02.01-2 must calculate the actual post-development 
nutrient pollution load and offset it.”   

 
Comment:  If the use of administrative waivers is for 

projects that are “exempt” from meeting the new swm 
regulations, then why would exempt projects be subject 
to the offset requirements? 

 
14. From page 8, Applicability: “It will apply to any 

development that would be required to apply for either a 
General or Individual Permit for Stormwater Associated with 
Construction Activity; that is, projects that disturb one 
or more acres of earth.” 
 
Comment:  If our DPWT’s threshold for requiring a permit is 

5,000 square feet of disturbance, can the local 
jurisdiction enact legislation that sets the offset 
threshold at one acre? 

 
15. From page 7: “Examples of permanent offsets are forested 

buffers that are protected by covenants or easements 
recorded in the land records, septic systems connected to 
WWTPs with room under their nitrogen caps, septic systems 
that are upgraded to best available technology to remove 
nitrogen, and conversion of dry stormwater management ponds 
to wet ponds.”   

 
Comment:  Allowing septic systems that connect to WWTPs to 
count as offsets will cause sprawl by the extension of 
public sewer lines into areas not currently served by 
sewer. Upgraded septic systems to BAT already have to 
offset their extra nitrogen; they can serve as offsets 
too?  Can woodland conservation banks, MET easements, 
etc. be used as offsets too?  Existing and proposed or 
only proposed? This also relates to Comment #4. 

 
16. “After significant outreach and stakeholder involvement, 

the Maryland Department of the Environment (MDE) will 
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propose regulations to implement the policies and 
mechanism.” 

 
Comment:  MDE is required by SB 236 to propose new 
regulations to address offsets for Tier III areas by 
December 31, 2012.    Does this mean that the offset 
regulations will be completed by December 31, 2012?   

 
17. Example 2 on page 9: “The developer will have to offset the 

post-development nitrogen load of 117 pounds unless the 
parcel is located in a census tract with more than 10,000 
people per square miles, in which case the offset would be 
92 pounds.”   

Comment:  First comment is that the difference between 117 
and 92 is not much of an incentive to build where there 
are 10,000 or more people per mile. Second comment is - 
if the only offset used is converting house to a system 
using BAT and its load is 4.93 lbs. of nitrogen, so that 
is equal to the credit given? In the example above, the 
offsets would require the conversion of 27 houses to BAT 
for 117 pounds or 19 houses for 92 pounds, in addition to 
the 4.93 pounds that each house would have to offset for?  
This appears to penalize applicants. 

18. Does the offset run with the land or can a developer 
certify post development and take offsets to    sell, 
leaving the existing development with no "breathing room" 
for the future? Can we require offset available capacities 
remain with a developing property controlled by a HOA, or 
at least leave some buffer is an on-site offset were to 
fail? 

19. The following text suggestions are offered for 
consideration:  

 Page 1 first paragraph,  suggest using  the word 
"undermine" not "defeat" 

 Page 2 second paragraph at the end "with input from 
the counties”? 

 Page 2 B. include in second sentence "Thus, any new 
development must comply with Planning, zoning, 
subdivision..."  
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 Page 5 second paragraph first sentence include "local 
zoning and subdivision... 

 Page 5, table. Is ENR is defined in the table? 
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Washington County Government 
Official Comments on the 

Draft Offset Policy and 
Draft Accounting for Growth Regulations 

October 1, 2012 
 

Comments on the Draft Offset Policy 
 

 
1. The ESD to the MEP criteria is intended to treat the 1 year 24 hour rainfall event 

to mimic a forest in good condition site.  It has been shown that 90% of the 
pollutants discharged from a developed site are discharged during rainfall events 
of 1 inch or less over 24 hours.  ESD to the MEP minimum design criteria ensure 
that the 1 year rainfall event is captured within a series of ESD practices to mimic 
a forested site condition.  One could argue that using ESD to the MEP should 
therefore provide treatment for 90% of the pollutant load.   
 
The minimum requirement for ESD to MEP is to capture and treat the Rev and 
WQv using ESD practices, leaving many sites not treating the CPv in an ESD 
practice.  In these cases, the volume captured in the ESD practices is less than the 
amount discharged during the 1 inch 24 hour rainfall event.  CPv in these cases is 
then treated in a conventional BMP.  Conventional BMPs typically have a low 
(30%) nitrogen removal efficiency rate.  (However, these same BMPs are 
predicted to remove sediment and phosphorous by 80% or more.) 
 
In the Growth Offset Policy, MDE has provided a credit for new development 
designed and constructed under the ESD to the MEP criteria.  This credit would 
reduce the load reduction requirement for these sites by 50%.    MDE has not 
provided information on what the 50% credit is based on.  Why is this credit not 
90% where the full Rev, WQv and CPv volume is managed using the ESD 
practices?   MDE should consider making this credit site specific (and pollutant 
specific) to account for those development sites not treating the full Rev, WQv 
and CPv volumes in an ESD practice(s).   
 

2. It is our understanding that NPDES Phase II communities (such as the City and 
Washington County), with the issuance of our next General Permits, will be 
required to retrofit stormwater controls or eliminate impervious surface on 20% of 
pre-1985 impervious areas that are assumed to have no control.  Although this 
expected mandate is supposed to deal with existing development, Washington 
County will be using any management provided under this mandate as growth 
offset. 

 



 

3. Based upon some trial computations using the MDE offset spreadsheet, 
development data for three small (<3.1 acres) commercial sites in the City of 
Hagerstown and Washington County, and Dr. King's stormwater cost study, the 
estimated costs to provide stormwater BMPs to cover the required nitrogen load 
offsets ranges from $21,000 to $1.1 million depending upon the selected BMP.  
For one of these sites, an 8,400 sq. ft. children's day care facility on a 1-acre lot, 
the calculated offset cost ranged from $21,000 to $397,000 - this is in addition to 
an estimated cost of $34,000 just to do ESD to the MEP.  These costs would 
certainly undermine the financial feasibility of many small commercial 
development projects, which are really the only types of projects that have been 
proposed in Washington County in the past five or six years. 

 
4. There are serious issues with "permanent" easements for practices such as forest 

buffers; aside from the cost and complexity in inspecting/enforcing the 
maintenance of these buffers, there is also the fact that forest buffers aren't 
"permanent".  While an easement may prevent these buffers from being 
developed, natural succession will make it unlikely that these remain "forested" 
indefinitely.  Counting on buffers to provide permanent, full offsets is unrealistic. 
 

5. On page 5 of the draft policy, there are loads being referenced based on the 
“associated numbers of residents and jobs accommodated for a given nitrogen 
load.”   This section also references that the full description of the methodology 
and the calculations were beyond the scope of the discussion draft.  We would 
like this documentation to be made public on the MDE website as reference 
material for review and understanding to the Draft Policy.  It is unacceptable that 
MDE has created a growth policy that will significantly impact local jurisdictions 
and land development activities yet MDE has not provided all of the detailed 
information needed to understand fully the basis of the policy development. 

 
 

6. Presentation of some real world examples of how this might really work step by 
step (including details of how the calculations are performed, exactly who does 
what at each stage of review and implementation) not the superficial examples in 
the draft policy should be posted on the website for review and a better 
understanding of the intentions of this policy. 

 
7. If the ESD/MEP requirements of the SWM ordinance are intended to return sites 

to “forest in good condition”, why are there additional post-development load 
problems to be solved?  Is the new standard now “better-than-forest condition”?  
If that is the case, does this mean we will need to take a look at actual forest and 
create SWM solutions to get these natural areas upgraded on par with our 
expectations for post-development sites?  

 
8. Smart Growth? Or Green Sprawl? 

 



 

If urban infill sites are not large enough to accommodate ESD/MEP, Forest 
conservation areas, and additional offset solutions for stormwater, how can we 
expect the resulting fees (payment in lieu for Forest Conservation; purchasing 
offset credits) to make these sites competitive with larger sites in more rural areas 
in Maryland? or worse yet, with sites in neighboring Pennsylvania and West 
Virginia?  We’re likely to consume more land for development as developers look 
for large enough tracts to accommodate these treatment and protection areas as 
our small urban infill sites continue to languish at a competitive disadvantage.  
Rather than concentrating development, we will be spreading it further afield as 
developers seek large enough sites to create green development - or Green 
Sprawl. 

 
9. Granting favored status to Urban Infill Development 

 
“Redevelopment” is exempted from the offsets because of the water quality 
benefits generated by these projects.  Similarly, the water quality benefits of 
“urban infill development” should receive credit in the offset requirements to 
recognize its more favored status over “rural greenfield development.”  Urban 
infill development involves parcels surrounded by developed areas which often do 
not have modern SWM management systems on-site to treat their post-
development loads.  As these infill sites develop, they are required to install 
modern SWM mechanisms which often catch surrounding untreated or 
unrestrained SWM runoff and treat it on the infill site.  “Rural greenfield 
development” is less likely to create such regional loading improvements.  In 
addition, “urban infill development” is compact, sends its wastewater to a 
WWTP, and does not require conversion of rural farm or forest lands to 
development – all of which are not usually the case with “rural greenfield 
development”. 

 
10. What happened to Plan Maryland? 

 
We were promised that Plan Maryland would get the State agencies working 
together to encourage Smart Growth and the revitalization of our urban centers in 
Maryland.  While the offset requirements will not apply to redevelopment, they 
will apply to urban infill development.  If we are serious about the goals of Plan 
Maryland, the TAGR’s should be treated much differently than lower priority 
growth areas in Maryland.  Urban infill sites struggle at a competitive 
disadvantage with existing regulatory layers.  Allowing new development in 
TAGR’s to look farther afield for areas to purchase offset credits does not create a 
real benefit for those areas nor make these sites more attractive for development 
or more competitive with rural areas.  Whether the developer can buy credits in 
his county or some other county, this requirement is still adding cost to 
development, which these sites cannot afford.  

 
11. Any reward to Redevelopers for improving the condition of their “forest”? 

 



 

Redevelopers should receive credit for the improvements they are making to their 
“Paved Over Forest” sites if they over manage (greater than 50% impervious 
surface) these BMPs. 

 
12. Phase II-B of the Maryland Trading Policy involves selling Agricultural Nutrient 

Credits.  How about Redevelopment Nutrient Credits? Or Forest Nutrient Credits? 
 

13. If forest conservation easement areas can count for SWM offsets, how much 
credit would they provide? Will this credit reflect the loading reductions provided 
in the MAST and Chesapeake Bay Model? 

 
14. “Redevelopment is not a change in land use” - it can be in mixed-use districts or 

when redeveloping non-conforming land uses. 
 

15. Special consideration for “census tracts with 10,000 people per square mile”  
 

We have multiple census tracts that cross over our corporate boundaries to include 
dense portions of the city and not so dense portions of unincorporated areas, 
which would make it difficult to meet the density threshold.  Even in census tracts 
entirely within the city, 10,000 people per square mile is a high threshold to meet.  
(We calculated the density of three census tracts in the urban core of Hagerstown 
and only one had a density over 10,000 people per square mile, because of 
railroad lands, cemeteries, industrial land, etc. interspersed in the other two census 
tracts.) Therefore, the City and County are being penalized for being a rural 
community. The methodology and scientific data supporting the census tract 
loading rates needs to be posted on the MDE website for review and comment.  

 
16. Who will implement the program?  The draft document implies that MDE will 

review trading/offset proposals and incorporate them in a permit, possibly the 
General Permit for Stormwater Runoff Associated with Construction Activity. 
 Will the local governments have any role in this process?   
 

17. How does this policy transfer to the local TMDLs.  If MDE is to do the review 
and approval and enforcement of offsets, will MDE notify the County of the 
outcome?  Will the County have to apply similar offsets to the local TMDL?  
 

18. How will offset credits be verified?  
 

19. Is there a grandfathering provision?  Ex.  A construction plan approved prior to 
2014 that does not incorporate on site provisions for off-setting.  When the 
grading permit is applied for (and thus the NPDES General Permit for Stormwater 
Associated with Construction Activity is applied for) if offset trading isn’t 
available, will the developer have to revise the development plan?  OR will the 
development get delayed until trading credits are available?   
 



 

20. How are the other states in the Bay region addressing the offset for growth 
provision in the Bay TMDL? Are these similar policies?  Washington County 
borders both Pennsylvania and West Virginia.  Developers can easily move there 
projects to these states if they do not have a similar policy or if the policy they 
adopt has a lower financial impact on the project.  Thus, adoption of these 
regulations would stifle the economic growth in Washington County.    

 
21. Documentation on the reference for establishing the air deposition nitrogen 

loading should be included on the MDE website for review.  
 

22. If phosphorus is not required to be offset at this time, do you expect that to sunset 
in the future, and if so when? 

 
23. Can you define “underutilized”?  Who will render this opinion when evaluating 

redevelopment sites? 
 

24. From the examples you have provided do you really mean to imply that only 
residential land use has an impact on air deposition, not commercial uses? Again 
publishing the documentation on the air component would help clarify the State’s 
approach to its inclusion.  

 
25. Who will serve as the enforcement agency to prevent fraud and dishonest 

practices? Who will enforce “permanently?” 
 

26. Are there any plans by the State to tax the purchase of trading credits this and thus 
driving the cost up further?  

 
27. You mention that no offset is required for phosphorus at this time.  Has EPA 

accepted this policy? A TMDL is being issued for Total Phosphorus in the 
Antietam Creek Watershed, because this is a local impairment, how will the 
Offset Policy which only addresses Total Nitrogen and allows for offset credits to 
be obtained outside the watershed insure that the water quality in this watershed 
does not deteriorate from new growth and prevent additional BMPs from being 
required to offset the growth. By only focusing on nitrogen especially with septic 
tank upgrades to BAT being an offset option, the County is concerned that a local 
impairment could be allowed to increase as an unintended consequence.   

 
 
 
Comments on the Draft Accounting for Growth Regulations 
 

A. No definition for Department is included in the draft regulations.  For review 
purposes and based on the draft policy outreach meetings we will assume this to 
be Maryland Department of the Environment. 
 



 

B. The definition for redevelopment does not match the Stormwater Act of 2007 for 
consistency purposes this should be considered.  
 

C. The definition of redevelopment specifically states that “construction, alteration, 
removal or improvement preformed on existing impervious area at a site…”. This 
can be interpreted that if a developer has a project on a redevelopment site that he 
must follow one set of calculations for the impervious area and one set of 
calculations for work in pervious areas.  Since one of the goals from the outreach 
meetings was to simplify these regulations and in order to promote the 
redevelopment of land in lieu of new development, all redevelopment on the 
pervious and impervious lands should be exempt if the property has an 
impervious area that exceeds 40 percent as defined in the Stormwater Act of 
2007. 
 

D. In regards to the loading rates provided to account for the stormwater loads: 
a. Documentation needs to be posted on MDE’s website which provides the 

methodology and calculations utilized to determine these rates.   It is clear 
that MDE has assumed that nitrogen loads from all impervious surfaces 
regardless of land use are equal.  However, extensive research has shown 
otherwise.       
 

b. The regulations state that the EOS loads will need to be converted to 
delivered loads to determine the offsets required.   Are the loads provided 
for stormwater the EOS loads or delivered loads?   
 

c. The delivered loads should reflect the delivered loads factor utilized in the 
MAST and Bay TMDL. Therefore, a development in Western Maryland 
should not be required to offset the same amount of loading as a 
development proposed next to or closer to the Bay with a higher delivery 
factor.  The regulations should reflect what the delivery factor is so it can 
be added to the calculation.  

  
E. Nitrogen from mobile sources favors dense urban areas over rural areas, creating 

another disadvantage to the rural communities in State regulations.  While the 
explanation provided reflects the amount of miles a resident has to travel to get to 
work, it did not provide provisions for the amount of time a car spends idling in 
congested traffic in dense urbanized areas.  It has been well publicized that this 
contributes to smog issues in the dense urbanized areas and therefore it should be 
included in the calculation of mobile sources.  Additionally when focusing on 
residential only, the argument can be made on mass transit; however, the higher 
density of commercial and industrial business in these areas does not utilize the 
mass transit system and is contributing to the mobile sources.  
 

F. For developers who have received an administrative waiver from the Stormwater 
Act of 2007, the application of actual EOS could be more stringent than the 
Stormwater Act regulations or these regulations. Therefore, flexibility should be 



 

provided for those properties that have received a waiver so they can calculate an 
offset that reflects the most feasible method of complying with all the regulations 
without penalty. 
 

G. The definition of land use change includes properties where a change in runoff 
characteristics occurs in conjunction with residential, commercial, industrial, or 
institutional construction or alteration.  Does this include public infrastructure 
such as WwTP upgrades?  The County would suggest that public WwTPs being 
upgraded for BNR, ENR or other nitrogen removal purposes should be exempt 
from the regulations.  Otherwise, a post development loading offset has to be 
performed for a project which is designed to reduce nitrogen from entering the 
Bay. 
 

H. Page 5 of 8, E. “After December 31, 2012” at the end of subparagraph (1) under 
this section the word “and” should be replaced with the word “or”.  This will 
clarify that development in a County that has implemented the actions  designed 
to meet the Bay TMDL are not penalized if the Bay has not meets its Water 
Quality Criteria. 
 

I. The methodology for the multiplier of the post development load if the Bay does 
not meets the water quality criteria needs to be provided on the MDE website.  
Additionally, development in the State of Maryland should not be penalized if the 
other Bay States have not completed their required actions to address the Bay 
TMDL.  Therefore , we request that the State modify this section to reflect that if 
the State of Maryland has not completed the actions required to meet its portion of 
the Bay TMDL, then a multiplier will be added and once the actions have been 
completed then this requirement shall be lifted.  
 

J. A provision should be included that would allow a Developer to demonstrate that 
his project does not contribute any loading off his property and if successfully 
demonstrated to MDE that project will receive an exemption from this regulation.  
 

K. Before these regulations are adopted, a fiscal analysis should be completed by the 
State to determine its impact on the development and future growth in the State of 
Maryland and each local jurisdiction. 
 

L. Utilizing the Dr. King costs estimates and recent development plans, the 
following financial impacts could be estimated for the following type 
developments: (Note these costs are for construction only and do not account for 
the costs of land acquisition and maintenance) 

a. A 79.7 acre subdivision on an ENR WwTP with 92 single family units and 
261 townhouses would be required to offset 848 lbs of nitrogen. The costs 
to construct the BMP offsets to achieve 848 lbs. of nitrogen removal 
ranges from approximately $2.48 million (for lowest cost BMP) to $48.06 
million dollars (for the highest cost BMP).  So the additional cost for these 
residential units could range from approximately $7,025 to $136, 147. 



 

Utilizing the average costs for BMP construction, the additional cost per 
unit would be approximately $31,850. 

b. A medical facility that utilizes 1.6 EDUs with public sewer capacity on a 
3.12 acre lot could incur costs of approximately $62,400 to $1,212,700 
from the lowest cost to the highest cost for BMP construction.  Based on 
the average costs for BMP construction this cost is estimated at 
approximately $283,715 in additional cost. 

c. A convenience store/gas station on 2.2 acres with public sewer capacity, 
could incur costs of approximately $42,000 to $816,100 from the lowest to 
the highest cost for BMP construction. Based on the average cost for BMP 
construction this cost is estimated at approximately $190,900 in additional 
costs.  

d. A 20 acre subdivision with 10 units on BAT septic tanks could incur costs 
of approximately $494,100 to $9,600,200 from the lowest to the highest 
cost for BMP construction.  Based on the average BMP costs, the cost 
would be $2,245,850 in additional expenses or $81,450 per residential 
unit.  

 
M. One of the offsets recognized in the regulation is the conversion of a conventional 

septic to a BAT or connection to a WwTP.  In order for the County to reach the 
target load reduction for the septic sector, it must utilize these same BMPs. There 
is concern that development could come in and use up these offsets by offering 
better incentives for upgrades than the County before the target reduction is meet 
for this sector.  This same concept is a concern for the other urban sector target 
load reductions as well.   The State needs to conduct an inventory of the BMP 
availability prior to finalizing this regulation and provisions should be made in the 
regulation to insure that BMPs to achieve the target load reductions can be 
reasonably accomplished by the local government agency.  
 

N. If a developer utilizes upgrading conventional septics to BAT septics, they do 
reduce nitrogen and meet the requirements of the regulations.  However, septic 
tanks by their nature do not contribute sediment or phosphorus to the Bay.  
Therefore utilization of the BMP does not reduce the sediment and phosphorus 
from new development.  How will this be accounted for?  The regulations needs 
revised to address this issue. Failure to address the sediment and phosphorus from 
this scenario could lead to unintended consequence at the local level especially 
with local TMDLs.  

 
 

 
 
  
 



 
 
 

Draft Maryland Offset Policy 
Questions/Comments for Discussion in a follow-up meeting with local 

government agencies in Washington County 
 

 
1. For new developments in Maryland, the current stormwater management 

regulations (i.e. ESD to the MEP) are intended to make post-development sites 
function hydrologically not only at the same level as under pre-development 
conditions, but to go further and make post-development sites function like 
"forest in good condition".  The reduction in stormwater discharge rates/volumes 
that ESD to the MEP mandates corresponds with a reduction in stormwater 
nutrient discharges.  Isn't this difference between "pre-development" and "forest 
in good condition" nutrient loads already offsetting the effects of 
development/growth?  If this was 2005, and the stormwater regulations were only 
requiring control back to a pre-development condition, a growth offset would be 
more logical. 

 
2. It is our understanding that NPDES Phase II communities (such as the City and 

Washington County), with the issuance of our next General Permits, will be 
required to retrofit stormwater controls on 20% of pre-1985 impervious areas that 
have no control.  Although this expected mandate is supposed to deal with 
existing development, isn't it in some ways, a growth offset?   

 The Washington County WIP team incorporated the 20% retrofit into our 
MAST calculations because we thought that it would be required one way 
or another; however, there are other ways to achieve the pollutant 
reduction goals via other BMPs. 

 
3.   Based upon some trial computations using the MDE offset spreadsheet, 

development data for three small (<3.1 acres) commercial sites in Hagerstown, 
and Dr. King's stormwater cost study, the estimated costs to provide BMPs to 
cover the required offsets ranges from $21,000 to $1.1 million depending upon 
the selected BMP.  For one of these sites, an 8,400 sq. ft. children's day care 
facility on a 1-acre lot, the calculated offset cost ranged from $21,000 to $397,000 
- this is in addition to an estimated cost of $34,000 just to do ESD to the MEP.  
These costs would certainly undermine the financial feasibility of many small 
commercial development projects, which are really the only types of projects that 
have been proposed in the City in the past five or six years. 

 
4. There are serious issues with "permanent" easements for practices such as forest 

buffers; aside from the cost and complexity in inspecting/enforcing the 
maintenance of these buffers, there is also the fact that forest buffers aren't 
"permanent".  While an easement may prevent these buffers from being 



developed, natural succession will make it unlikely that these remain "forested" 
indefinitely.  Counting on buffers to provide permanent, full offsets is unrealistic. 

 
5. Would like to hear more about the “associated numbers of residents and jobs 

accommodated for a given nitrogen load.”   What does this mean?  
 
6. Present some real world examples of how this might really work step by step 

(including details of how the calculations are performed, exactly who does what 
at each stage of review and implementation) not the superficial examples in the 
draft policy. 

 
7. If the ESDMEP requirements of the SWM ordinance are intended to return sites 

to “forest in good condition”, why are there additional post-development load 
problems to be solved?  Is the new standard now “better-than-forest condition”?  
If that is the case, does this mean we will need to take a look at actual forest and 
create SMW solutions to get these natural areas upgraded on par with our 
expectations for post-development sites?  

 
8.   Smart Growth? Or Green Sprawl? 
 

 If urban infill sites are not large enough to accommodate ESDMEP, Forest 
conservation areas, and additional offset solutions for stormwater, how 
can we expect the resulting penalty fees (payment in lieu for Forest 
Conservation; purchasing offset credits) to make these sites competitive 
with larger sites in more rural areas in Maryland? or worse yet, with sites 
in neighboring Pennsylvania and West Virginia?  We’re likely to consume 
more land for development as developers look for large enough tracts to 
accommodate these treatment and protection areas as our small urban infill 
sites continue to languish at a competitive disadvantage.  Rather than 
concentrating development, we will be spreading it further afield as 
developers seek large enough sites to create green development - or Green 
Sprawl. 

 
9.  Granting favored status to Urban Infill Development 
 

 “Redevelopment” is exempted from the offsets because of the water 
quality benefits generated by these projects.  Similarly, the water quality 
benefits of “urban infill development” should receive credit in the offset 
requirements to recognize its more favored status over “rural greenfield 
development.”  Urban infill development involves parcels surrounded by 
developed areas which often do not have modern SWM management 
systems on-site to treat their post-development loads.  As these infill sites 
develop, they are required to install modern SWM mechanisms which 
often catch surrounding untreated or unrestrained SWM runoff and treat it 
on the infill site.  “Rural greenfield development” is less likely to create 
such regional loading improvements.  In addition, “urban infill 



development” is compact, sends its wastewater to a WWTP, and does not 
require conversion of rural farm or forest lands to development – all of 
which are not usually the case with “rural greenfield development”. 

 
10.  What happened to PlanMaryland? 
 

 We were promised that PlanMaryland would get the State agencies 
working together to encourage Smart Growth and the revitalization of our 
urban centers in Maryland.  While the offset requirements will not apply 
to redevelopment, they will apply to urban infill development.  If we are 
serious about the goals of PlanMaryland, the TAGR’s should be treated 
much differently than lower priority growth areas in Maryland.  Urban 
infill sites struggle at a competitive disadvantage with existing regulatory 
layers.  Allowing new development in TAGR’s to look farther afield for 
areas to purchase offset credits does not create a real benefit for those 
areas nor make these sites more attractive for development or more 
competitive with rural areas.  Whether the developer can buy credits in his 
county or some other county, this requirement is still adding cost to 
development, which these sites cannot afford.  

 
11. Any reward to Redevelopers for Improving the condition of their “forest”? 
 

Why not give redevelopers credit for the improvements they are making to their 
“Paved Over Forest” sites?  If they could be sellers of credits for getting these sites up to 
“Forest in Good Condition” status, it might provide a financial reward that could help to 
offset the cost of redevelopment and make these projects less risky and more competitive. 
                                                                               
12. Phase II-B of the Maryland Trading Policy involves selling Agricultural Nutrient 

Credits.  How about Redevelopment Nutrient Credits? Or Forest Nutrient Credits? 
 
13. If forest conservation easement areas can count for SWM offsets, how much 

credit would they provide? 
 
14. “Redevelopment is not a change in land use” - it can be in mixed-use districts or 

when redeveloping non-conforming land uses. 
 
15. Special consideration for “census tracts with 10,000 people per square mile”  
 

 Observed a couple of problems with this threshold.  We have multiple 
census tracts that cross over our corporate boundaries to include dense 
portions of city and not so dense portions of unincorporated areas, which 
would make it difficult to meet the density threshold.  Even in census 
tracts entirely within the city, 10,000 people per square mile is a high 
threshold to meet.  (We calculated the density of three census tracts in the 
urban core of Hagerstown and only one had a density over 10,000 people 



per square mile, because of railroad lands, cemeteries, industrial land, etc. 
interspersed in the other two census tracts.) 

 
16. Who will implement the program?  The draft document implies that MDE will 

review trading/offset proposals and incorporate them in a permit, possibly the 
General Permit for Stormwater Runoff Associated with Construction Activity. 
 Will the County have any role in this process?   
 

17. How does this policy transfer to the local TMDLs.  If MDE is to do the review 
and approval and enforcement of offsets, will MDE notify the County of the 
outcome?  Will the County have to apply similar offsets to the local TMDL?  
 

18. How will offset credits be verified?  
 

19. Not sure how the VMT load is applied.  
 
20. Is there a grandfathering provision?  Ex.  A construction plan approved prior to 

2014 that does not incorporate on site provisions for off-setting.  When the 
grading permit is applied for (and thus the NPDES General Permit for Stormwater 
Associated with Construction Activity is applied for) if offset trading isn’t 
available, will the developer have to revise the development plan?  OR will the 
development get delayed until trading credits are available?   
 

21. Same question as No. 19 with respect to projects under a Stormwater 
Administrative Waiver.   

 
22. Does any of the other states in the Bay region have a similar policy under 

development? 
 
23. You mention that no offset is required for phosphorus at this time.  Has EPA 

accepted this policy? 
 
24. Can you provide the reference for establishing the air deposition nitrogen 

loading? 
 
25. If phosphorus is not required to be offset at this time, do you expect that to sunset 

in the future, and if so when? 
 
26. Can you define “underutilized”?  Who will render this opinion when evaluating 

redevelopment sites? 
 
27.  From the examples you have provided do you really mean to apply that only 

residential land use has an impact on air deposition, not commercial uses? 
 
 



28.  Slide number 8 in the presentation power point, regarding the nitrogen loading per 
capita – Can you provide the science references which support this claim. 

 
29.  Who will serve as the enforcement agency to prevent fraud and dishonest 

practices? Who will enforce “permanently?” 
 
30.  Are there any plans by the State to tax the purchase of trading credits this and thus 

driving the cost up further? 
 
31.  A TMDL is being issued for Total Phosphorus in the Antietam Creek Watershed, 

because this is a local impairment, how will the Offset Policy which only 
addresses Total Nitrogen and allows for offset credits to be obtained outside the 
watershed insure that the water quality in this watershed does not deteriorate from 
new growth and prevent additional BMPs from being required to offset the 
growth.  
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